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DETAILED ACTION 

1 . This Office Action is in response to tine Request for Continued Examination filed 
1/30/08. Claims 2-5, 7, 8, 10-12, 17-22, 24-27, and 43-52 are currently pending in the 
application. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 2-4, 7, 8, 1 0, 1 2, 1 7, 1 8, 20-22, 24, 26, 27, 43, and 46-52 are rejected 
under 35 U.S.C. 103(a) as being unpatentable over Schuster et al. (U.S. Pat. 6512761 
B1) in view of Gail, Jr. et al. (U.S. Pat. 7116639 B1). 

With respect to claim 43, Schuster et al. discloses a method comprising 
establishing a plurality of paths in a network (See column 14 lines 35-53 of Schuster 
et al. for reference to a method of selecting among routes that have been 
established in a network). Schuster et al. also discloses sending a plurality of 
reflector packets on each of the plurality of paths and receiving acknowledgements on 
each of the plurality of paths in response to the packets (See column 12 lines 12-32, 
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column 12 line 58 to column 13 line 7, column 14 line 54 to column 15 line 16, 
column 15 lines 29-40, and Figures 4 and 5 of Schuster et al. for reference to 
measuring the delay over a plurality of paths by sending out multiple packets 
using the well known ping procedure and for reference to receiving responses, 
which are acknowledgements, on the paths corresponding to the packets sent 
using the ping procedure). Schuster further discloses analyzing response times 
associated with the acknowledgements and selecting one of the plurality of paths based 
on a comparison of the response times to a threshold (See column 14 line 54 to 
column 15 line 16 and Figures 4 and 5 of Schuster et al. for reference to using the 
responses to determine a delay for each of the paths and selecting a path based 
on a comparison of the delays to a threshold). Schuster also discloses initiating a 
data transfer on the selected path (See column 14 line 54 to column 15 line 16 and 
Figures 4 and 5 of Schuster et al. for reference to routing a signal over a selected 
path). Although Schuster et al. does disclose calculating the delay time of a path using 
a plurality of packets sent on the path (See column 12 line 12 to column 13 line 7 of 
Schuster et al. for reference to using multiple actual data packets, test packets, or 
other packets in the measurement of the delay time of a path), Schuster et al. does 
not explicitly disclose at least two of the packets differing in length or data type. 

With respect to claim 46, Schuster et al. discloses a method comprising 
sending a plurality of reflector packets on each of multiple paths in a network and 
receiving acknowledgements on each of the plurality of paths in response to the packets 
(See column 12 lines 12-32, column 12 line 58 to column 13 line 7, column 14 line 
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54 to column 15 line 16, column 15 lines 29-40, and Figures 4 and 5 of Schuster et 
al. for reference to measuring the delay over multiple of paths of a network by 
sending out multiple packets using the well known ping procedure and for 
reference to receiving responses, which are acknowledgements, on the paths 
corresponding to the packets sent using the ping procedure). Schuster et al. also 
discloses determining a state of a network resource based on a comparison of response 
times to a threshold and selecting one of the paths based on the state of the network 
resource (See column 14 line 54 to column 15 line 16 and Figures 4 and 5 of 
Schuster et al. for reference to using the responses to determine a delay for each 
of the paths, comparing the delays to a threshold delay indicating whether a path 
is in a useable state, and selecting one of the paths based on the comparison of 
the delays to the threshold). Schuster further discloses initiating a data transfer on 
the selected path (See column 14 line 54 to column 15 line 16 and Figures 4 and 5 
of Schuster et al. for reference to routing a signal over a selected path). Although 
Schuster et al. does disclose calculating the delay time of a path using a plurality of 
packets sent on the path (See column 12 line 12 to column 13 line 7 of Schuster et 
al. for reference to using multiple actual data packets, test packets, or other 
packets in the measurement of the delay time of a path), Schuster et al. does not 
explicitly disclose at least two of the packets differing in data type. 

With respect to claim 51, Schuster et al. discloses an admission control facility 
comprising an interface element receiving a request to initiate a data transfer (See 
column 14 lines 35-53 of Schuster et al. for reference to a device for routing 
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requested data based on selecting among routes that have been established in a 
network). Schuster et al. also discloses a data transfer element to transmit a plurality 
of reflector packets to destination and receive responses to the packets (See column 
12 lines 12-32, column 12 line 58 to column 13 line 7, column 14 line 54 to column 
15 line 16, column 15 lines 29-40, and Figures 4 and 5 of Schuster et al. for 
reference to measuring the delay over paths to a destination by sending out 
multiple packets using the well known ping procedure and for reference to 
receiving responses, which are acknowledgements, on the paths corresponding 
to the packets sent using the ping procedure). Schuster et al. further discloses an 
analyzer to determine response times associated with the received responses and to 
determine whether to initiate the data transfer based on a comparison of the response 
times to a threshold (See column 14 line 54 to column 15 line 16 and Figures 4 and 
5 of Schuster et al. for reference to using the responses to determine a delay for 
each of the paths and determining whether to select a path to route a data 
request based on a comparison of the delays to a threshold). Schuster et al. also 
discloses initiating a data transfer (See column 14 line 54 to column 15 line 16 and 
Figures 4 and 5 of Schuster et al. for reference to routing a signal over a selected 
path). Although Schuster et al. does disclose calculating the delay time of a path using 
a plurality of packets sent on the path (See column 12 line 12 to column 13 line 7 of 
Schuster et al. for reference to using multiple actual data packets, test packets, or 
other packets in the measurement of the delay time of a path), Schuster et al. does 
not explicitly disclose at least two of the packets differing in length or data type. 
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With respect to claim 52, Schuster et al. discloses a method comprising 
receiving a request to initiate a data transfer (See column 14 lines 35-53 of Schuster 
et al. for reference to a method for routing requested data based on selecting 
among routes that have been established in a network). Schuster et al. also 
discloses transmitting a plurality of reflector packets toward a destination and receive 
responses to the packets (See column 12 lines 12-32, column 12 line 58 to column 
13 line 7, column 14 line 54 to column 15 line 16, column 15 lines 29-40, and 
Figures 4 and 5 of Schuster et al. for reference to measuring the delay over paths 
to a destination by sending out multiple packets using the well known ping 
procedure and for reference to receiving responses, which are 
acknowledgements, on the paths corresponding to the packets sent using the 
ping procedure). Schuster et al. further discloses determining response times 
associated with the received responses, determining a mean or variance of the 
response times, and determining whether to initiate the data transfer based on a 
comparison of the mean or variance of the response times to a threshold (See column 
5 lines 16-29, column 12 lines 12-32, column 14 line 54 to column 15 line 16, and 
Figures 4 and 5 of Schuster et al. for reference to using the responses to 
determine an average delay and a delay variance for each of the paths and 
determining whether to select a path to route a data request based on a 
comparison of the average and variance delays to a threshold). Schuster et al. 
also discloses initiating a data transfer (See column 14 line 54 to column 15 line 16 
and Figures 4 and 5 of Schuster et al. for reference to routing a signal over a 
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selected path). Although Schuster et al. does disclose calculating the delay time of a 
path using a plurality of packets sent on the path (See column 12 line 12 to column 13 
line 7 of Schuster et al. for reference to using multiple actual data packets, test 
packets, or other packets in the measurement of the delay time of a path), 

Schuster et al. does not explicitly disclose at least two of the packets differing in length 
or data type. 

With respect to claims 43, 46, 51, and 52, Gail, Jr. et al., in the field of 
communications, discloses transmitting packets having different lengths and types to 
measure path characteristics (See column 1 lines 40-51 of Gail, Jr. et al. for 
reference to sending pings of different packet sizes, meaning they have different 
data types, and using the best and mean times of the different length pings to 
measure network path characteristics). Transmitting packets having different lengths 
and types to measure path characteristics has the advantage of allowing network path 
characteristics to be more accurately determined for a variety of different packet 
formats. 

It would have been obvious for one of ordinary skill in the art at the time of the 
invention, when presented with the work of Gail, Jr. et al., to combine transmitting 
packets having different lengths and types to measure path characteristics, as 
suggested by Gail, Jr. et al., with the system and method of Schuster et al., with the 
motivation being to allow network path characteristics to be more accurately determined 
for a variety of different packet sizes formats. 
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With respect to claim 2, Schuster et al. discloses using at least one time delay 
packet and one control packet (See column 12 line 12 to column 13 line 7 of 
Schuster et al. for reference to sending ping packets, which are time delay 
packets, in addition to other types of control data packets used to measure and 
report delay). 

With respect to claims 3 and 17, Schuster et al. discloses the received 
responses including acknowledgements to the packets (See column 12 line 58 to 
column 13 line 7 of Schuster et al. for reference to received packets being 
responses, or acknowledgements, to ping packets). 

With respect to claims 4 and 18, Schuster et al. discloses a timer configured to 
track time after packets are transmitted (See column 7 lines 3-17 and column 11 line 
61 to column 12 line 11 of Schuster et al. for reference to using a clock to track 
the time after packets are sent). 

With respect to claims 7, 47 and 49, Schuster et al. discloses determining a 
mean of the response times and determining a network state and whether to initiate 
data transfer based on a comparison of the mean to the threshold (See column 12 
lines 12-32, column 14 line 54 to column 15 line 16, and Figures 4 and 5 of 
Schuster et al. for reference to using the responses to determine an average 
delay for each of the paths and determining whether a network state is suitable to 
select a path to route a data request based on a comparison of the average delay 
to the threshold). 
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With respect to claims 8, 48, and 50, Schuster et al. discloses determining a 
variance of the response times and determining a network state and whether to initiate 
data transfer based on a comparison of the variance to the threshold (See column 5 
lines 16-29, column 14 line 54 to column 15 line 16, and Figures 4 and 5 of 
Schuster et al. for reference to using the responses to determine a delay variance 
for each of the paths and determining whether a network state is suitable to 
select a path to route a data request based on a comparison of the delay variance 
to the threshold). 

With respect to claim 10, Schuster et al. discloses analyzing response times 
based on packets transmitted on multiple paths (See column 14 line 54 to column 15 
line 16 and Figures 4 and 5 of Schuster et al. for reference to evaluating the delay 
times based on packets transmitted on multiple paths). 

With respect to claim 12, Schuster et al. discloses selecting one of the paths 
based on the analysis of the response times (See column 14 line 54 to column 15 line 
16 and Figures 4 and 5 of Schuster et al. for reference to selecting one of the 
paths based on the delay times). 

With respect to claims 20-22, Schuster et al. discloses each of determining 
both the mean and variance of the response times, determining only the mean of the 
response times, and determining only the variance of the response times (See column 
5 lines 16-29, column 12 lines 12-32, column 14 line 54 to column 15 line 16, 
column 15 liens 29-40 and Figures 4 and 5 of Schuster et al. for reference to the 
delay measurement being taken in any manner described with the manners 
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described including using botli a mean and variance of delays, using only the 
mean of delays, and using only the variance of delays). 

With respect to claim 24, Schuster et al. discloses transmitting a group of 
packets on each of multiple paths, receiving responses on the multiple paths, and 
determining the response times associated with the received responses (See column 
12 lines 12-32, column 12 line 58 to column 13 line 7, column 14 line 54 to column 
15 line 16, column 15 lines 29-40, and Figures 4 and 5 of Schuster et al. for 
reference to measuring the delay over a plurality of paths by sending out multiple 
packets using the well known ping procedure, for reference to receiving 
responses, which are acknowledgements, on the paths corresponding to the 
packets sent using the ping procedure, and for reference to determining the delay 
times of each path based on the responses). 

With respect to claim 26, Schuster et al. further discloses determining a mean 
or variance of the response times and determining whether select a path to initiate the 
data transfer based on a comparison of the mean or variance of the response times to a 
threshold (See column 5 lines 16-29, column 12 lines 12-32, column 14 line 54 to 
column 15 line 16, and Figures 4 and 5 of Schuster et al. for reference to using the 
responses to determine an average delay and a delay variance for each of the 
paths and determining whether to select a path to route a data request based on a 
comparison of the average and variance delays to a threshold). 

With respect to claim 27, Schuster et al. discloses the method being performed 
partially in a client and partially in an admission control facility (See column 14 lines 
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35-53 of Schuster et al. for reference to the route being between a service 
provider and a receiving device meaning the method is performed between an 
admission control facility of the service provider and a client receiving device). 

4. Claims 5, 19, and 45 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Schuster et al. in view of Gail, Jr. et al. and in further view of Kaffine et al. (U.S. 
Pat. 6654914 B1). 

With respect to claims 5, 19, and 45, the combination of Schuster et al. and 

Gail, Jr. et al. does not specifically disclose the analyzer proceeding with analysis of the 
received responses if the timer indicates a predetermined elapsed time prior to 
receiving responses for all the packets. 

With respect to claims 5, 19, and 45, Kaffine et al., in the field of 
communications, discloses an analyzer proceeding with admission analysis if a timer 
indicates a predetermined elapsed time prior to receiving responses to packets (See 
column 14 lines 38-48 of Kaffine et al. for reference to timing out a ping if no 
response is received within a configurable timeout period, meaning connection 
analysis proceeds after the timeout period prior to receiving a response to a 
ping). An analyzer proceeding with admission analysis if a timer indicates a 
predetermined elapsed time prior to receiving responses to packets has the advantage 
of making sure the analyzer does not wait indefinitely for a response before proceeding 
with analysis when a response is not sent. 
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It would have been obvious for one of ordinary skill in the art at the time of the 
invention, when presented with the work of Kaffine et al., to combine an analyzer 
proceeding with admission analysis if a timer indicates a predetermined elapsed time 
prior to receiving responses to packets, as suggested by Kaffine et al., with the system 
and method of Schuster et al. and Gail, Jr. et al., with the motivation being to make sure 
the analyzer does not wait indefinitely for a response before proceeding with analysis 
when a response is not sent. 

5. Claims 1 1 , 25, and 44 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Schuster et al. in view of Gail, Jr. et al. and in further view of 
Rajagopal et al. (U.S. Publication US 2003/0076840 A1). 

With respect to claims 11, 25, and 44, the combination of Schuster et al. and 
Gail, Jr. et al. does not disclose the paths comprising label switched paths. 

With respect to claims 11, 25, and 44, Rajagopal et al., in the field of 
communications, discloses using label switched paths (See page 2 paragraphs 20 and 
27 of Rajagopal et al. for reference to measuring path delays over paths of an 
MPLS (multi-protocol label switched) network). Using label switched paths has the 
advantage of allowing data of multiple different protocols to be routed over a single 
network using a single encapsulating protocol. 

It would have been obvious for one of ordinary skill in the art at the time of the 
invention, when presented with the work of Rajagopal et al., to combine using label 
switched paths, as suggested by Rajagopal et al., with the system and method of 
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Schuster et al. and Gail, Jr. et al., with the motivation being to allow data of multiple 
different protocols to be routed over a single network using a single encapsulating 
protocol. 

Response to Arguments 

6. Applicant's arguments have been considered but are moot in view of the new 
ground(s) of rejection. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JASON E. MATTIS whose telephone number is 
(571 )272-3154. The examiner can normally be reached on M-F 8AM-5:30PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Firmin Backer can be reached on (571 )272-6703. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

JEM 



/FIRMIN BACKER/ 

Supervisory Patent Examiner, Art Unit 2616 



